
UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF LOUISIANA

ALEXANDRIA  DIVISION

IN RE: CASE NO. 07-80365
 WILLIE JIM HOWELL 

             JULIE FAYE HOWELL 

REASONS FOR DECISION
         
  This matter comes before the court on the Chapter 13 Trustee’s objection to confirmation

of the first amended Chapter 13 Plan filed by these Debtors.  This is a core proceeding pursuant to

28 U.S.C. 157(A) and (L).  Jurisdiction is proper per 28 U.S.C. §1334 and by reference from the

District Court pursuant to Local District Court Rule 83.4.1, incorporated into Local Bankruptcy Rule

9029.3.  No party has moved to withdraw the reference and the district court has not done so on its

own motion.  This Court makes the following findings of facts and conclusions of law pursuant to

Federal Rule of Bankruptcy Procedure 7052.  Pursuant to these reasons, the objection is overruled.

Findings of Facts and Conclusions of Law

Debtors filed a case under Chapter 13 on April 24, 2007.  The Statement of Current Monthly

Income and Calculation of Commitment Period and Disposable Income (hereinafter referred to as

SO ORDERED.

SIGNED November 19, 2007.

________________________________________
HENLEY A. HUNTER

UNITED STATES BANKRUPTCY JUDGE

____________________________________________________________
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“Form B-22C”) and Chapter 13 were also filed that date, wherein debtors proposed a $386.00

payment per month for total of 60 months, with unsecured creditors receiving a 0% dividend.  That

plan was confirmed on July 5, 2007.  Since the confirmation of that plan, the debtors have alleged

a change in circumstances negatively affecting the monthly income of the debtors.   An amended

plan was filed pursuant to 11 U.S.C. §1329(a)(1)-(3), lowering the monthly payments, reducing the

length of the plan to 36 months, and surrendering a “910" vehicle to the secured creditor.  The

Chapter 13 Trustee objected to the amended plan on the basis that the Form B-22C dictates the filing

of a 60 month plan, and that plan length having been confirmed pursuant to the original plan, the

debtors cannot amend the plan to shorten the length of the plan to less than 60 months.

The 2005 Bankruptcy Abuse Prevention and Consumer Protection Act (“BAPCPA”) changed

the way the Chapter 13 plan length is calculated, stating that the “applicable commitment period”

is determined by the Statement of Current Monthly Income.  Above-median income debtors are

required to make monthly payments for 5 years, and below-median debtors are required to make

payments for 3 years.  11 U.S.C. §1325(b)(4).  At the confirmation hearing, counsel to the Chapter

13 Trustee cited In re: Schanuth, 342 B.R. 601 (Bankr.W.D.Mo. 2006), in support of the assertion

that the applicable commitment period is temporal in nature, and as extrapolated to this case, that

an above-median debtor must file a 60 month plan.  That case, however, dealt with the filing a 22-

month original plan, and did not consider an amended plan and the effect of an amendment made

pursuant to §1329(a)(2).  Rather, that court held that the plan length is determined by §1325(b)(4),

and the debtors’ plan therein was not feasible because it proposed payments in excess of the

disposable income.  That is not the issue that is before the court herein.

Counsel for the debtors cites in support of the amendment In re: Fuger, 347 B.R. 94
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(Bankr.D.Utah 2006).  However, this Court finds most persuasive the reasoning stated in In re

Ewers, 366 B.R. 139 (Bankr.D.Nev. 2007), which recognizes the fact that §1329(a)(2) permits a plan

amendment to extend or reduce the time for making plan payments, and to hold that §1325(b)(4)

precludes such an amendment would render §1329(a)(2) meaningless.  Further however, the Ewers

opinion balances that finding with the holding that the amendment must also be made in good faith.

Therefore, while the debtors herein may amend the plan to reduce the plan length, an objection to

the reduction of time for payments may succeed if it alleges the amendment is made in bad faith.

Since the present objection does not allege bad faith, but merely objects to the term of the plan, it

must be overruled.  This Court believes this is the most sensible and balanced approach to the issue

and adopts the Ewers opinion in its entirety, attached hereto.

Conclusion

 Considering the foregoing facts and this Court’s adoption of the reasoning and holding in

In re Ewers, 366 B.R. 139 (Bankr.D.Nev. 2007), attached hereto, the Objection of the Chapter 13

Trustee is OVERRULED without prejudice to the filing of a new objection on the basis of bad faith

of the debtors, if such objection can be asserted. Debtors shall be allowed to amend the plan

accordingly, and a confirmation hearing on the first amended plan will be held on November 29,

2007.  A separate and conforming order will be entered.  

# # # 
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